
for which at least the NMW/NLW should be paid. 
Current law does not define a “trial work period” 
or state precisely when at least the NMW/NLW 
must be paid.

NMW legislation provides that an individual who 
is “working” for minimum wage purposes must be 
paid at least the NMW or NLW. Most workers in the 
UK who are over compulsory school age and who 
ordinarily work in the UK are entitled to be paid at 
least the NMW/NLW. 

An individual will generally be a “worker” if they 
have a contract of employment or a contract to 
provide work or services. There may be a contract 
even though there is nothing in writing. Where an 
employer asks an individual to carry out a “trial”, 
“test” or “recruitment exercise”, the individual 
may nevertheless be a “worker” and entitled to 
NMW/NLW.

Whether a work trial results in a contract requir-
ing the NMW/NLW to be paid will depend on the 
circumstances of the case. There are currently no 
definitive rules or tests. 

However, a court or tribunal is, in the government’s 
view, likely to take account of the following factors:
l whether a “work trial” is genuinely for recruit-
ment purposes (if it is not, it will generally be 
considered to be work and the individual will be 
eligible to be paid the NMW/NLW);
l whether the trial length exceeds the time that 
the employer would reasonably need to test the 

Updated guidance on 
minimum wage
Official guidance on calculating the National Mini-
mum Wage (NMW) or National Living Wage (NLW) 
has been updated to include unpaid work trial 
periods and various scenarios around payment.

The general guidance is designed to assist work-
ers and employers in calculating minimum wage 
entitlement. It may be used to help gain and check 
understanding of the minimum wage rules. 

However, it does not and cannot provide definitive 
answers to individual queries. It is not intended to 
be relied upon in any specific context or a substi-
tute for seeking advice on specific circumstances, 
as each case may be different.

The guidance advises that employers who do not 
pay at least the NMW/NLW for work trials should 
consider seeking professional advice on whether 
this would breach NMW or other employment law.

As part of a recruitment process, an individual 
may be asked by a prospective employer to carry 
out tasks, without payment, to help the employer 
to decide whether the individual has the skills and 
qualities required for the job. Often this will be a 
legitimate practice, but some employers may use 
unpaid trial work periods to obtain work or services 
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individual’s ability to carry out the job offered (in 
the government’s view an individual conducting 
work in a trial lasting longer than one day is likely 
to be entitled to the NMW/NLW in all but very 
exceptional circumstances);
l the extent to which the individual is observed 
while carrying out the tasks;
l the nature of the tasks carried out by the in-
dividual and how closely these relate to the job 
offered (where the tasks are different from those 
which the job would involve, this may indicate 
that the employer is not genuinely looking to test 
the individual’s ability, but rather to get the tasks 
carried out);
l whether the tasks carried out have a value to the 
employer beyond testing the individual (where the 
tasks are carried out in a simulated rather than real 
environment, this will normally indicate that they 
do not have such a value and that the individual 
is not “working”); 
l whether trial periods are important (aside from 
recruiting) to the way the employer runs its busi-
ness (for example, where trial periods are being 
used by the employer as a means to reduce labour 
costs, this is likely to indicate that the individual 
is “working”).

The guidance says a key consideration is that the 
longer a trial period continues, the more likely it 
is that it results in a contract to provide work and 
that the NMW/NLW becomes due.

However, ultimately, work trials have to be as-
sessed on a case-by-case basis by HM Revenue 
and Customs enforcement officers and where 
necessary by courts and tribunals.

Workers who maybe unsure about any aspect of 
NMW entitlement can contact the Acas Helpline 
on 0300 123 1100.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach-
ment_data/file/761129/Calculating_the_minimum_wage_guidance_dec_2018.pdf

BT cannot change 
indexation of pensions
The Court of Appeal has ruled against telecoms 
giant BT in a case about the indexation of pensions 
for some 80,000 members of its BT Pension Scheme 
(BTPS).

BT had asked the Court of Appeal to overturn an 
earlier High Court ruling on BT’s interpretation of 
Scheme rules and on whether it should be allowed 
to switch to a different cost of living index for cal-

culating increases to pensions in the future.  BT 
argued that it should be able to decide to switch 
from the Retail Prices Index to another measure, 
such as the Consumer Prices Index (CPI), for 
calculating increases to pensions for scheme C 
members.  Moving to the CPI would produce lower 
increases for members.

However, the Court of Appeal dismissed BT’s claim, 
concluding that the scheme’s rules had been inter-
preted correctly in the earlier ruling which found 
that the RPI had not become an inappropriate 
measure for the purposes of uprating pensions. As 
a result it is currently not possible for BT to change 
from RPI to another index.

Giving the judgment of the Court of Appeal, Lady 
Justice Asplin ruled that the High Court judge had 
been entitled to reach the conclusions that he did.

“Whether RPI has become inappropriate is an ob-
jective state of affairs which, if it exists, triggers the 
obligation to choose another measure of the cost 
of living,” she said. 

“Whether the state of affairs exists is inevitably fact 
sensitive and a matter of evaluative judgment and 
if there is any dispute, will have to be determined 
by the court.”

BT is now considering whether or not to seek a 
further appeal.

Section C of the BTPS was established in 1986 and 
closed for future accrual earlier this year.

Nigel Cotgrove, national officer at the CWU, said 
Court of Appeal's decision "will come as a great 
relief to Section C members". 

The union is, however, "disappointed that BT is 
now considering a further appeal as this keeps 
the issue alive when any change to CPI would take 
money from current and future pensioners".

Noel McClean, national secretary at profession-
als’’ union Prospect said: “BT was seeking to cut 
the future incomes of BT pensioners and current 
employees by tens of thousands of pounds in order 
to transfer an estimated £2 billion to shareholders, 
and Prospect does not believe this was acceptable.

Earlier, the High Court prevented BT from attempt-
ing to cut the benefits of 8,000 people in Section B of 
the same pension scheme, albeit using a different 
mechanism.  And the Court of Appeal also refused 
permission for BT to appeal to the Supreme Court.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/761129/Calculating_the_minimum_wage_guidance_dec_2018.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/761129/Calculating_the_minimum_wage_guidance_dec_2018.pdf
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“Prospect welcomes both rulings, which protect the 
interests of employees rather than shareholders.”

www.cwu.org/news/bt-loses-bt-pension-scheme-indexation-appeal/

https://www.out-law.com/en/articles/2018/december/court-of-appeal-dismisses-bt-
pension-scheme-uprating-challenge/

www.prospect.org.uk/news/id/2018/December/4/Appeal-Court-rejects-BT-bid-re-
duce-pension-increases-80-000

Youth services at 
breaking point
Young people’s futures are being put at risk as a 
result of the government axing £13.3 million from 
youth services across the UK in just three years, 
according to public services union UNISON. 

The union's report — Youth services at breaking 
point — reveals that between 2016 and 2019, nearly 
900 youth worker jobs have been cut and at least 
160 youth centres have closed their doors.

The study is based on responses to a freedom of 
information request (FoI), which was sent to all UK 
local authorities that provide youth services, and 
from a survey of youth workers employed by coun-
cils. Over 100 responses were received.

These cuts to services have meant the loss of more 
than 4,500 youth work jobs and over 760 youth cen-
tres since 2012.

According to the UNISON survey, just half (53%) of 
youth workers believe their council is delivering 
quality services. This is unsurprising given that 
£400 million has been slashed from youth service 
budgets since 2010, says the union.

A lack of funding is having a considerable impact, 
with seven in 10 (70%) youth workers responding to 
the survey saying that they regularly do more than 
their contracted hours.  

It is understandable that the strain on resources is 
affecting how youth workers feel about their jobs, 
says UNISON. Seven in 10 (74%) don’t feel secure 
in their job, and two in five (41%) are thinking about 
leaving for better paid work.

The union is calling for several reforms to the way 
in which youth services are run. These include fair 
and proper funding for youth services and a stat-
utory duty on councils to provide youth services.

Dave Prentis, general secretary of UNISON, said: 
“Youth services have been hit disproportionately 
hard by spending cuts in the last decade.

“Youth services help with employment, training and 
education, potential mental health issues, and act 
to prevent alcohol and substance abuse, as well as 
crime and anti-social behaviour. This all saves other 
parts of the public sector and the wider economy 
large amounts of money.

“Youth workers are invaluable in ensuring young 
people have a positive role in society. Funding for 
these services should not be cut at a time when 
they are needed more than ever.”

www.unison.org.uk/news/press-release/2018/12/axing-millions-youth-work-puts-fu-
tures-risk-says-unison/

Increase in value of 
mergers abroad
The value of UK company takeovers abroad rose in 
the third quarter of 2018, but there was less invest-
ment coming from abroad to buy UK companies, 
official figures show.

The total value of inward merger and acquisitions 
(M&A) — the takeover of UK firms by foreign com-
panies — was £3.5 billion in the third quarter, that’s 
a 43% decrease on the second quarter total of £6.2 
billion. 

There were no inward M&A transactions with 
values above £1.0 billion completed during the 
third quarter. However, inward M&As noted by 
the Office for National Statistics for the quarter 
included the £600 million plus takeover in August 
of the British biotech firm Ziylo by the Danish mul-
tinational drugs group Novo Nordisk.

Overall, there were 108 completed inward M&A 
deals in the third quarter — a decrease of 61 on 
the second quarter. 

Meanwhile, outward M&A — UK companies buying 
abroad — increased by 79% to £4.5 billion from the 
low level of £2.5 billion in the second quarter.

One of the major deals noted was that made by 
the international arm of Royal Mail which bought 
Canadian parcel delivery company Dicom Canada 
for £214 million.

The total number of outward M&A deals was 62 in 
the third quarter — down 14 on the 76 transactions  
reported in the previous quarter.

Domestic M&A fell in value by three-quarters (75%)
from £11.9 billion to £2.9 billion.

www.cwu.org/news/bt-loses-bt-pension-scheme-indexation-appeal/
https://www.out-law.com/en/articles/2018/december/court-of-appeal-dismisses-bt-pension-scheme-uprating-challenge/
https://www.out-law.com/en/articles/2018/december/court-of-appeal-dismisses-bt-pension-scheme-uprating-challenge/
www.prospect.org.uk/news/id/2018/December/4/Appeal-Court-rejects-BT-bid-reduce-pension-increases-80-000
www.prospect.org.uk/news/id/2018/December/4/Appeal-Court-rejects-BT-bid-reduce-pension-increases-80-000
www.unison.org.uk/news/press-release/2018/12/axing-millions-youth-work-puts-futures-risk-says-unison/
www.unison.org.uk/news/press-release/2018/12/axing-millions-youth-work-puts-futures-risk-says-unison/
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The number of completed domestic M&A deals 
in the third quarter was down 12 to 212 from 224 in 
the second quarter.

The ONS said that the longer-term trend in M&A 
activity has been one of decreasing numbers and 
values for outward and domestic M&A. 

For example, there was an average of 128 outward 
acquisitions per quarter between 1997 and 2001 
and this decreased to an average of 30 transac-
tions between 2012 and 2016. The average value 
of outward acquisitions also fell from £20.4 billion 
to £4.5 billion.

By contrast, the numbers of inward acquisitions 
have decreased on average per quarter since 
1997 yet the values have increased. There were 54 
inward transactions at £9.9 billion on average per 
quarter between 1997 and 2001 compared with 41 
transactions at £14.4 billion on average between 
2012 and 2016.

https://www.ons.gov.uk/businessindustryandtrade/changestobusiness/mergersan-
dacquisitions/bulletins/mergersandacquisitionsinvolvingukcompanies/julytosep-
tember2018

Union reps put one over 
on Ritzy Cinema
Two union reps have won reinstatement to their 
jobs at a London-based cinema.

The reps, members of the BECTU section of pro-
fessionals’ union Prospect, were unfairly sacked 
by Picturehouse-owned Ritzy and must be returned 
to their former positions at the Brixton cinema, an 
employment tribunal has ruled.

A judge ruled that all the individuals involved were 
capable of working in a professional and mature 
manner after hearing evidence from the reps about 
how they will be able to work at the Ritzy again.

The reps who have worked at the Ritzy for a number 
of years will have to be reinstated in January. They 
were represented by Thompsons solicitors.

The decision is a significant win for BECTU and 
follows on from a ruling earlier in the summer which 
found that the reps had been unfairly dismissed.

At that employment tribunal, the judge found that 
there had been a “lack of neutrality at the investi-
gation and disciplinary stages” and “an assumption 
of guilt on the part of the claimants".

Philippa Childs, head of BECTU, said: “This is an 
extremely rare ruling and once again highlights the 
unreasonable behaviour of Picturehouse towards 
BECTU’s representatives.

“These individuals have been leading BECTU ac-
tivists and their reinstatement will bolster the cam-
paign for Picturehouse staff to be paid the Living 
Wage. BECTU urges Picturehouse to look closely 
at these two ruling and start to engage with us and 
the Living Wage campaign and for the union to be 
fully recognised.”

Victoria Phillips, head of employment rights at 
Thompsons Solicitors who worked with BECTU on 
the case, said: “It’s taken since June 2017, but the 
courageous members and BECTU have secured a 
significant victory.”

www.bectu.org.uk/news/2916
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